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ADDENDUM 1
GENERAL PROVISIONS
1. Definitions.

The following terms used in this Contract will have the following meanings, which apply to both

the singular and the plural forms of the defined terms:

(@) “Applicable Laws” means the laws of Congress governing the Area, including, but not
limited to, the rules, regulations, requirements and policies promulgated under those laws,
whether now in force, or amended, enacted or promulgated in the future, including, without
limitation, federal, state and local laws, rules, regulations, requirements and policies
governing nondiscrimination, protection of the environment and protection of public health
and safety.

(b) "Area" means the property within the boundaries of Buck Island Reef National Monument.

(c) “Days” means calendar days.

(d) “Director” means the Director of the National Park Service, and his duly authorized
representatives.

(e) “Exhibit” means the various exhibits, which are attached to this Contract, each of which is
hereby made a part of this Contract.

(F) “Gross Receipts” means the total amount received or realized by, or accruing to, the
Concessioner from all sales for cash or credit, of services, accommodations, materials, and
other merchandise made pursuant to the rights granted by this Contract, commissions earned
on contracts or agreements with other persons or companies operating in the Area, and gross
receipts earned from electronic media sales, but excluding:

(1) Intracompany earnings on account of charges to other departments of the operation (such
as laundry);

(2) Charges for employees' meals, lodgings, and transportation;

(3) Cash discounts on purchases;

(4) Cash discounts on sales;

(5) Returned sales and allowances;

(6) Interest on money loaned or in bank accounts;

(7) Income from investments;

(8) Income from subsidiary companies outside of the Area;

(9) Sale of property other than that purchased in the regular course of business for the
purpose of resale;

(10) Sales and excise taxes that are added as separate charges to sales prices, gasoline taxes,
hunting and fishing license fees, and postage stamps, provided that the amount excluded
will not exceed the amount actually due or paid government agencies;

(11) Receipts from the sale of handicrafts that have been approved for sale by the Director as
constituting authentic American Indian, Alaskan Native, Native Samoan, or Native
Hawaiian handicrafts.

All monies paid into coin operated devices, except telephones, whether provided by the
Concessioner or by others, must be included in gross receipts. However, only revenues actually
received by the Concessioner from coin-operated telephones must be included in gross receipts.
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All revenues received from charges for in-room telephone or computer access must be included
in gross receipts.

(g) “Superintendent” means the manager of the Area.
(h) “Visitor Services” means the accommodations, facilities and services that the Concessioner
is required and/or authorized to provide by this Contract.

2. Legal and Regulatory Compliance

This Contract, operations under it by the Concessioner, and its administration by the Director,
are subject to all Applicable Laws. The Concessioner must comply with all Applicable Laws in
fulfilling its obligations under this Contract at the Concessioner's sole cost and expense. The
Concessioner must give the Director immediate written notice of any violation of Applicable
Laws by the Concessioner, including its employees, agents or Contractors, and must promptly
correct any violation.

3. Services and Operations

(a) All promotional material, regardless of media format (i.e., printed, electronic, broadcast
media), provided to the public by the Concessioner in connection with the services provided
under this Contract must be approved in writing by the Director prior to use. All such
material will identify the Concessioner as an authorized Concessioner of the National Park
Service, Department of the Interior.

(b) The Concessioner will provide Federal employees reduced rates, in accordance with
guidelines established by the Director, when conducting necessary official business.
Complimentary or reduced rates and charges may otherwise not be provided to Federal
employees by the Concessioner except to the extent that they are equally available to the
general public.

(c) The Director and Comptroller General of the United States, or any of their duly authorized
representatives, will have access to the records of the Concessioner as provided by the terms
of Applicable Laws.

(d) Subconcession or other third party agreements, including management agreements, for the
provision of Visitor Services required and/or authorized under this Contract, whether in
consideration of a percentage of revenues or otherwise, are not permitted.

(e) The Concessioner will ensure that any protected sites and archeological resources within the
Area are not disturbed or damaged by the Concessioner's activities. Discoveries of any
archeological resources by the Concessioner will be promptly reported to the Director.

4. Environmental Data, Reports, Notifications, and Approvals

(@) Inventory of Hazardous Substances and Inventory of Waste Streams. The Concessioner must
submit to the Director, upon request, an inventory of hazardous chemicals used and stored in
the Area by the Concessioner. The Concessioner must obtain the Director's approval prior to
using any extremely hazardous substance, as defined in the Emergency Planning and
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Community Right to Know Act of 1986, in operations under this Contract. The
Concessioner must also submit to the Director, upon request, an inventory of all waste
streams generated by the Concessioner under this Contract.

(b) Reports. The Concessioner must submit to the Director copies of all documents, reports,
monitoring data, manifests, and other documentation required under Applicable Laws to be
submitted to regulatory agencies. The Concessioner must also submit to the Director any
environmental plans for which coordination with Area operations are necessary and
appropriate, as determined by the Director in accordance with Applicable Laws.

(c) Notification of Releases. The Concessioner must give the Director immediate written notice
of any discharge, release or threatened release (as these terms are defined by Applicable
Laws) within or at the vicinity of the Area (whether solid, semi-solid, liquid or gaseous in
nature) of any hazardous or toxic substance, material, or waste of any kind, including,
without limitation, building materials such as asbestos, or any contaminant, pollutant,
petroleum, petroleum product or petroleum by-product.

(d) Notice of Violation. The Concessioner must give the Director in writing immediate notice
of any written threatened or actual notice of violation from other regulatory agencies of any
Applicable Law arising out of the activities of the Concessioner, its agents or employees.

() Communication with Regulatory Agencies. The Concessioner must provide timely written
advance notice to the Director of communications, including without limitation, meetings,
audits, inspections, hearings and other proceedings, between regulatory agencies and the
Concessioner related to compliance with Applicable Laws concerning operations under this
Contract. The Concessioner must also provide to the Director any written materials prepared
or received by the Concessioner in advance of or subsequent to any such communications.
The Concessioner must allow the Director to participate in any such communications. The
Concessioner must also provide timely notice to the Director following any unplanned
communications between regulatory agencies and the Concessioner.

(F) Cost Recovery for Concessioner Environmental Activities. If the Concessioner does not
promptly contain and remediate an unauthorized discharge or release arising out of the
activities of the Concessioner, its employees, agents and Contractors, as set forth in this
section, or correct any environmental self-assessment finding of non-compliance, in full
compliance with Applicable Laws, the Director may, in its sole discretion and after notice to
the Concessioner, take any such action consistent with Applicable Laws as the Director
deems necessary to abate, mitigate, remediate, or otherwise respond to such release or
discharge, or take corrective action on the environmental self-assessment finding. The
Concessioner will be liable for and must pay to the Director any costs of the Director
associated with such action upon demand. Nothing in this section precludes the Concessioner
from seeking to recover costs from a responsible third party.
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5. Fees
(a) Adjustment of Franchise Fee

(1) The Concessioner or the Director may request, in the event that either considers that
extraordinary, unanticipated changes have occurred after the effective date of this Contract, a
reconsideration and possible subsequent adjustment of the franchise fee established in this
section. For the purposes of this section, the phrase “extraordinary, unanticipated changes”
will mean extraordinary, unanticipated changes from the conditions existing or reasonably
anticipated before the effective date of this Contract which have or will significantly affect
the probable value of the privileges granted to the Concessioner by this Contract. For the
purposes of this section, the phrase “probable value” means a reasonable opportunity for net
profit in relation to capital invested and the obligations of this Contract.

(2) The Concessioner or the Director must make a request for a reconsideration by mailing,
within sixty (60) days from the date that the party becomes aware, or should have become
aware, of the possible extraordinary, unanticipated changes, a written notice to the other
party that includes a description of the possible extraordinary, unanticipated changes and
why the party believes they have affected or will significantly affect the probable value of the
privileges granted by this Contract.

(3) If the Concessioner and the Director agree that extraordinary, unanticipated changes have
occurred, the Concessioner and the Director will undertake good faith negotiations as to an
appropriate adjustment of the franchise fee.

(4) The negotiation will last for a period of sixty (60) days from the date the Concessioner and
the Director agree that extraordinary, unanticipated changes occurred. If the negotiation
results in agreement as to an adjustment (up or down) of the franchise fee within this period,
the franchise fee will be adjusted accordingly, prospectively as of the date of agreement.

(5) If the negotiation does not result in agreement as to the adjustment of the franchise fee within
this sixty (60) day period, then either the Concessioner or the Director may request binding
arbitration to determine the adjustment to franchise fee in accordance with this section. Such
a request for arbitration must be made by mailing written notice to the other party within
fifteen (15) days of the expiration of the sixty (60) day period.

(6) Within thirty (30) days of receipt of such a written notice, the Concessioner and the Director
will each select an arbiter. These two arbiters, within thirty (30) days of selection, must
agree to the selection of a third arbiter to complete the arbitration panel. Unless otherwise
agreed by the parties, the arbitration panel will establish the procedures of the arbitration.
Such procedures must provide each party a fair and equal opportunity to present its position
on the matter to the arbitration panel.

(7) The arbitration panel will consider the written submissions and any oral presentations made
by the Concessioner and the Director and provide its decision on an adjusted franchise fee
(up, down or unchanged) that is consistent with the probable value of the privileges granted
by this Contract within sixty (60) days of the presentations.

(8) Any adjustment to the franchise fee resulting from this section will be prospective only.
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(9) Any adjustment to the franchise fee will be embodied in an amendment to this Contract.
(10) During the pendency of the process described in this section, the Concessioner will continue
to make the established franchise fee payments required by this Contract.

6. Indemnification

The Concessioner agrees to assume liability for and does hereby agree to save, hold harmless,
protect, defend and indemnify the United States of America, its agents and employees from and
against any and all liabilities, obligations, losses, damages or judgments (including without
limitation penalties and fines), claims, actions, suits, costs and expenses (including without
limitation attorneys fees and experts' fees) of any kind and nature whatsoever on account of fire
or other peril, bodily injury, death or property damage, or claims for bodily injury, death or
property damage of any nature whatsoever, and by whomsoever made, in any way connected
with or arising out of the activities of the Concessioner, its employees, agents or Contractors
under this Contract. This indemnification will survive the termination or expiration of this
Contract.

7. Notice of Bankruptcy or Insolvency

The Concessioner must give the Director immediate notice (within five (5) days) after the filing
of any petition in bankruptcy, filing any petition seeking relief of the same or different kind
under any provision of the Bankruptcy Act or its successor, or making any assignment for the
benefit of creditors. The Concessioner must also give the Director immediate notice of any
petition or other proceeding against the Concessioner for the appointment of a trustee, receiver,
or liquidator, or, the taking by any person or entity of the rights granted by this Contract or any
part thereof upon execution, attachment or other process of law or equity. For purposes of the
bankruptcy statutes, NPS considers that this Contract is not a lease but an executory Contract
exempt from inclusion in assets of Concessioner pursuant to 11 U.S.C. 365. The Director may
terminate this Contract if the Director determines that the Concessioner is unable to perform the
terms of Contract due to such bankruptcy or insolvency action.

8. Additional Provisions

(&) This Contract contains the sole and entire agreement of the parties. No oral representations
of any nature form the basis of or may amend this Contract. This Contract may be extended,
renewed or amended only when agreed to in writing by the Director and the Concessioner.

(b) This Contract does not grant rights or benefits of any nature to any third party.

(c) The invalidity of a specific provision of this Contract will not affect the validity of the
remaining provisions of this Contract.

(d) Waiver by the Director or the Concessioner of any breach of any of the terms of this Contract
by the other party will not be deemed to be a waiver or elimination of such term, nor of any
subsequent breach of the same type, nor of any other term of the Contract. The subsequent
acceptance of any payment of money or other performance required by this Contract will not
be deemed to be a waiver of any preceding breach of any term of the Contract.
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(e) No member of, or delegate to, Congress or Resident Commissioner will be admitted to any

()

share or part of this Contract or to any benefit that may arise from this Contract but this
restriction will not be construed to extend to this Contract if made with a corporation or
company for its general benefit.

This Contract is subject to the provisions of 43 CFR, Subtitle A, Part 12, Subpart D,
concerning nonprocurement debarment and suspension. The Director may recommend that
the Concessioner be debarred or suspended in accordance with the requirements and
procedures described in those regulations, as they are effective now or may be revised in the
future.



